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7 LOREAU U8. DECLOUET. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 
DISTRICT PRESIDING. 


7} In commutative contracts, where the reciprocal obligations are to be per- wyergun Dese. 
formed at the same time, or one immediately after the other—if one September, 1831. 
party goes on to perform his part; but does not complete it as agreed Oe aE 
on—and the other receives the thing contracted for, he is bound to pay vs. 
the value in the condition it is delivered. tt 

So if A stipulate with B to build him a sugar house, for a certain price; 

f and B agrees to pay it when the work is completed, and furnish mate- 

i rials—if A fails to complete the work in the manner stipulated, yet if B 

4 use the sugar house, he is bound to pay the value of the labor he has 

expended on it. 


7 The plaintiff claims four hundred dollars for building a 
sugar house, constructing cisterns, coolers, &c. for defendant ; 
and also one hundred and fourteen dollars for work and labor 
done for the defendant. There was a written agreement 
4 between the parties, executed in May, 1829, in which it is 
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Westzax Dist. stipulated the work should be done and finished by the lal 


September, 1831. 





LOREAU 
v8. 


DECLOUET. 


_ anew the plaintiff’s work, which will cost him two hundre 


time, 
tiff, by the 10th of Qctober, 1829, the defendant furnishin ‘| 5 ie 
the materials, &c. He alleges he had completed all the work, § Code 
stipulated, by the time agreed on, except casing and ling 4 ca 
the coolers, which he was prevented from doing in conse: any 
quence of the defendant not having them first caulked ag § ny 
agreed on. He instituted suit, in the following April, 6 & ] @ho 
for the amount of his contract, and an account for work and — i 
labor done, for one hundred and fourteen dollars. q oe 
The defendant denied that the work was done in a work. — T 
manlike manner, and that it was done so badly as to be unfit 
for the object intended. That, part of the work was not done, — 
such as casing and lining the coolers, &c. He alleges he 3 
had to have the whole of the work done over again, << 
made entixely new, which was to his prejudice, and cost five 
hundred dollars. That he had #o employ a workman to cali a. 
his cisterns and coolers, to whom he paid seventy-eight dok 
lars, and shall be obliged to pay a workman to undo and do 








dollars more—in all seven hundred and seventy-eight dollarg 
which he claims as damages in reconvention from the plain J | 
tiff. After hearing the evidence, the court gave indeue 
for the plaintiff for one hundred and ninety-two dollars and 
forty-nine cents for what work he performed. The defen. 
dant appealed. 

Garland and Voorhies, for plaintiff contended— a 

1, That the plaintiff performed all his part of the contract, — 
except double lining the coolers, which he was ready, and } 
offered, to do, whenever they should be caulked which ty 
defendant was bound to haye done, and refused. 

2. If an undertaker fails to have the work done, or doen, | 
not execute it in a workmanlike manner, he is liable, in dam- | 
ages, for the loss that may ensue. But when the other party. ; 
takes possession of, and uses the work that is performed, he — 
is bound to pay its value. Louisiana Code, 2740. a ai 


"Simon and Brownson, for defendant, ya 


1, In all reciprocal or commutative contracts, the pity | be 
who wishes to put the other in default, must, at the same 











Moe re hee er BRC th eee ee 











OF THE STATE OF LOUBIANA. 


time, perform his part of the agreement, or offer to perfornvit,. 
before he can compel the other to perform his. Louisiana: 
Code, 1907, 2731. 

2. The plaintiff has failed to complete the work without. 
any fault of the defendant, and is not entitled. to his: wages or 
any compensation. Louisiana Code, 2731. Pothier, Contrat 


&Louage, 213. 


Porter, J. delivered the opinion of the court. 


This is an action for work and labor done on:the sugar house 
of the defendant for a stipulated price. The answer avers the 
work to.be defectively executed, by which the defendant:has 
sustained: damage to the amount of five hundred dollars. It 
further alleges that the plaintiff failed to do all the work 
which he contracted to execute; and that to complete: the: 
work left unfinished, and repair that defectively done, has 
cost, and will cost, the defendant two hundred and: seventy- 
eight dollars. For these sums judgment in reconvention is 
demanded. The original sum stipulated was four hundred 
dollars, to which the plaintiff added an account, for extra: 
work, of one hundred and fourteen dollars. There wasjudg- 
ment in his favor for one hundred and ninety-two dollars and! 
forty-nine cents, and the: defendant appealed. 

The appellant has contended that the plaintiff cannot 
maintain this action because the work was not completed 
when the suit was instituted. The reasons offered in: support 
of this position were, that the contract could not be divided; 
that it was synallagmatic, and that without an express agree- 
ment to the contrary, the contracting party who had not per- 
formed, or was not ready to perform his part of the: agree~ 


" ment, liad no right to ask a compliance from the other of his 


part. The authorities cited to support it, were Louisiana 
Code, 1907 ; Pothier, Contrat @Louage, nos. 405, 406; Lois 
de Batimens par le Page, vol. 2, 68: 

The facts proved in this case show that the plaintiff, con- 
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Wesrzxun Dist. 
September, 1831. 


———— 
LOREAU. 


va. 
DECLOUET. 


sidering the work to be executed, demanded of the defendant. 


a. compliance with the:eontract, or, if he believed it: luk not 


been performed, the:plaintiff required 'two indifferent. persons: 
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WesteEn Dist. should be selected to declare in what it was defective, and 
Sepembers 851- that if they decided it was not completed, he would goon ie 
1onEAU finish it. The defendant refused his assent. to the proposal, 


v8. 


peczover. and, insisting that the work had not been completed, and that 

the part done was defectively executed, proceeded to make 

use of the sugar house. : re 

In commutative The authorities cited, we think, contemplate the cage 
tracts, wh Rar ; 

24 a ae where the proprietor refuses altogether to receive the work, — 


obligations are and insists on its being finished before he uses it. This ‘con- | 
atthe iarhon, struction is supported. by the 426th article of the work of — 


pnt ome Pothier, cited in the argument, where the author states thatjif 


other; if one par- there are defects in the building which the workmen will not 
b Aare on to per- aw : . we 
orm hispart,but remove, but, on the contrary, insists it should be received ig 
does not com- : 


pleteitasagreed the state he offers it, the proprietor may have them repaired | 


on, andthe other at the expense of the former, a principle which is inconsistent — 
thing contracted with the doctrine contended for, that nothing is due unless the 
rv fhe ound work is exactly finished according to contract. Our code, by ? 


in the {ondition the provision contained in the 2740th article, seems to view | 
the subject in the same light; and we are satisfied that if the 




















So if A stipu- 





late. with B to oWner use the building, he is bound to pay the workman the | 





build him a su- value of the labor he has expended on it. Previous to the | 
gar house, for a seat 


certain price ; & drawing up and execution of the authentic act, the parties — 





2 amar iach a § had reduced their agreement to writing, by an instrument a 





is completed, & sous seing privé, and this instrument was handed to the notary 
als ; if A fail to to enable him to write the public act. After the latter was — 
kane a executed, both the parties required him to retain the private’ 


ner stipulated, ;; ; ; . 1 ; 
yet if Base th. iastrument in his hands; and he didso. On comparing the 


house, he two, a slight discrepancy is found. The private act obliges : 


is bound — 
the value o 





ae The public one states that they are to be made perfect. The | 


has been much contested; but we feel it unnecessary to 
decide the question, being of opinion that the obligation of 
the plaintiff to make the work perfect, required of him to 
caulk that pottion of it which without caulking would not be 
perfect. 

Experts were appointed, in the court below, to examine 
the work, ascertain its defects, and estimate the value of that 















the the plaintiff, in express terms, to caulk the cisterns and coolers.’ 4 








legality of receiving the writing sous seing privé in evidence, | 
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which the plaintiff had executed, together with the sum it Wst8xy Disr. 


would cost to finish the building ina workmanlike manner. SM&es 18S 


In complying with this direction, they stated that the value 


of the work contracted for, at the ordinary price, was five om ALs. 


hundred and forty-eight dollars. The court, in forming its 
opinion, assumed this as the amount which would have been 
due to the plaintiff, if the work had been finished, and, 
making deductions from it for the unfinished and’ badly exe- 
cuted work, at the same rate, gave judgment for the balance. 
The defendant complains of this, and insists the deductions 
should be made, at the ordinary prices, from the sum of four 
hundred dollars, the amount for which the plaintiff contracted 
to finish the building. If the plaintiff had contracted to 
do the work by his own labor, or that of others furnished by 
him, for four hundred dollars, there is no doubt the position 
assumed by the appellant would be correct. But, on referring 
to the contract, we perceive the plaintiff contracted to build 
for four hundred dollars, and the labor of two carpenters to 
be furnished by the defendant. The services of these two 


_ persons, with the four hundred dollars, we presume, was 


equivalent to the ordinary price of work; and we, therefore, 
think the court did not err, in the estimate assumed by it, in 


| -forming its judgment. On a full view of the case, we think 


justice has been done: 
And it is, therefore, ordered, adjudged and decreed, that 
the judgment of the District Court be affirmed, with costs. 


BRENT v8. REEVES ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 
SIXTH PRESIDING. 


Where the sole heir of a succession has sold a part of the real estate; 
“and afterwards suit is instituted to recover the wife’s dot, or dower, which 
is referred to arbitrators who decide that the whole of the land and real 
property of the succession, “not heretofore disposed of,” be sold to satisfy 
the claim for dower, the portion first sold by the heir will (under the 
decision) be exempt from the wife’s claim, although she had a tacit 
mortgage on all the estate for her dower. 


Brent 
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Western Dist. An error on the part of arbitrators in relation to the facts on which 





judgment was rendered, cannot control the decretal part of that judgmen, | 
The judgment must be carried into effect according to the plain — 
the language used. 

"An attorney at law, who attends a board of commissioners and obi 
the confirmation of the title to a valuable tract of land, may receive a 
part of the land in payment of his services, without incurring the 
of the law, prohibiting attorneys from making bargains with their clients - 
for a share of the property gained in a suit or depending on its result, : 

An attorney at law may enter into any contract, that any other “ 
may, for services rendered out of court, and not connected with his dung s | 
as attorney at law. : 
This suit is brought to obtain the partition of a tract of a 

land, held ‘in common by the plaintiff and defendayts. The — 

plaintiff claims one-sixth of the whole tract of a league square, 
situated on the Vermilion River, in the parish of Lafayette, }, 









Zipheqebe oe 


The defendant, Reeves, set up title to the whole tract, and 


resists the plaintiff’s claim to any portion of it. Pe | 
The two parties derive their titles from the same source, a8, | 
follows, viz. One Thomas Nicholson purchased, on the 16th 
of October, 1802, of an Indian chief, named Ashnoyo, a league, — 
square of land, fronting on the river Vermilion. On the 29th 
of April, 1816, Congress confirmed the title to the land to the _ 
original grantee’s heir. But, on the fifth of March, 1815, a 
Rufus Nicholson, the only son and heir of Thomas Nicholson, 
then deceased, sold and conveyed to one James Miller, — 
one-third of the league square of land, by public act, which — 
was duly recorded in the parish of St. Mary. 


On the 26th of April, 1815, James Miller made a contract 


of exchange with William L. Brent, by which he sold and 
conveyed to him the one-half of his third in the league square. 
The act of sale and exchange was recorded in the parish of 
St. Martin, before the parish of Lafayette was taken from it, 
In the year 1795, Thomas Nicholson, the ancestor and 
original grantee intermarried with Isabelle Broussard, then 
widow of Pierre Lapointe. The wife brought into marriage, | 
as dower, one thousand three hundred and sixteen dollars, 
as estimated in the marriage contract. In 1807, or 1808, 
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‘ P . : Western Dist. 
Nicholson died, leaving, as sole heir, a son, Rufus Nicholson. Sopainbie, tas. 


A final settlement of his succession was made in 1811. ciainnemingitiiniien 


The wife, again a widow, sold all her rights against the 


succession of her husband for her dotal property, on the 30th genves er ats. 


August, 1823, to one John Reeves, for eight hundred dollars, 
together with all her right of tacit mortgage on the immove- 
able property of the succession. 

A difficulty arose between Reeves, the vendee, and the 
beir, and the former commenced suit in the probate court, in 
the parish of St. Mary, to enforce his claim and rights against 
Nicholson’s succession. On the third of March, 1824, he 
agreed to dismiss his suit, and all the matters in controversy 
were referred to arbitrators, who, in the following June, 
awarded to Reeves, in right of the widow Broussard, one 
thousand three hundred and sixteen dollars and interest, with 
a tacit mortgage on all the acquest and gains of the commu- 
nity between her and her late husband that remained undis- 
posed of. This award was made the judgment of the district 
court in the parish of St. Mary, in October, 1824. In January, 
following, Reeves sued out execution, and levied it on this 
tract of a league square and another tract of twelve arpents 
by forty, which he purchased at the sheriff’s sale for five 
hundred dollars. On the 29th of September, 1826, John 


Reeves sold and conveyed the present tract to Joseph Reeves, 


the defendant, The following are the literal terms of the 
award and judgment under which the defendant, Reeves, 
claims the whole tract of land, viz. “That John Reeves 
recover from Rufus Nicholson one thousand three hundred 


| gad sixteen dollars. The land and real property belonging 


to the succession of Thomas Nicholson and not heretofore 
disposed of either by judicial sale or by the act of the parties, 
should be seized and sold to satisfy the judgment; and if 


| there should remain any property after satisfaction of said 
} judgment, belonging to the succession and undivided or unsold 
7 ‘that the same should be equally divided between Reeves and 


Nicholson ; but that said Reeves should, in no case, have 
recourse against Nicholson for any balance of the judgment 
mmaining due and unpaid, after all the property of the suc- 
céssion is exhausted,” &c. 
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Western Dist. 


September, 1831. 


BRENT 
vs. 
REEVES ET ALS. 
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The district court ordered the partition of the tract of I 
in question, as prayed for in the petition; yee the de: 
Reeves, appealed. er 

N. B. This cause was argued by brief on both sides. ~~ 


Simon and Brent, in propria persona, for the plaintiff. © 

1. The land claimed by the petitioner was not included 
the judgment of the arbitrators, which directed all the lands 
and real property of the succession, “not heretofore disposed 
of,” to be sold to satisfy the wife’s claim for dower. T 
petitioner’s title accrued long before this judgment; conse 
quently the land he claims had been disposed of, and va 
longer a part of the succession. a 

2. The petitioner could not have been affected by this 
judgment and the sale under it, because he was no party t _ 
the suit. The judgment did not form res judicata as to pe a 
and his rights cannot be affected by it. 

3. By the terms of the judgment of the arbitrators in the | 
case of Reeves vs. Nicholson’s succession, the wife’s tacit a his 
mortgage, is relinquished as to all the lands and real property | of 0 
disposed of at the time it was rendered. The petitioner’s ti he! 
accrued ten years before. H 

4, The petitioner is in the constructive possession of the the 
land claimed, under a valid deed recorded in the parish where whi 
the land was situated at the time of the execution of the stot 
deed. © | the 

5. The consideration he gave was legal and good. The land 
act prohibiting attorneys at law from taking fees, or an intes | 4 ¢o 
rest depending on the event of a suit, does not apply to tir half 


oEParererersrert 





case. | the: 
on 7 

Bowen, contra. wide 
1. The plaintiff’s title is illegal, invalid and void, havie ' Joh 
been obtained for professional services as attorney at law, in | that 
procuring the confirmation of the title to the land in contros | deri 
versy, and receiving a share of it for his fee. See Act of Slt | 
March, 1808, § 7. Livingston vs. Cornell, 2 Martin, 281. | suit 


2. Parol evidence is admissible to show that the consid- | cont 
eration of Brent’s title is illegal and his claim void. But itis © 
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| cbjected that Rufus Nicholson’s testimony cannot be received W2sr=nx Disr. 
 tocontradict his written act to Miller, who conveyed to Brent, Se‘ember, 1831. 


The defendants are not parties to, or bound by, it. And it is 


attacked on the ground of fraud, which may be proved by nieatill Aide. 


1; and the declarations of the vendor are .good to show 
fraud in him. See 2 Martin, N. S. 13. 

§. The title of the defendant is superior to plaintiff’s, 
admitting his to be legal. The defendant holds under a sale 
to satisfy a mortgaged debt, existing anterior to plaintiff’s 
title. His title is not recorded where the property lies. A 
notarial act concerning immoveable property can have no 
elect against third persons until it is recorded in the parish — 
where such property is situated. Stee Act 24th March, 1810, 


 §%. 2 Moreaw’s Digest, 286. 


Porter, J. delivered the opinion of the court. 

One Thomas Nicholson, who intermarried with a certain 
Isabelle Broussard, died about the year 1808 or °9, leaving 
his widow alive, and his estate responsible to her for the sum: 
of one thousand three hundred and sixteen dollars, which 
she had brought, as dower, into marriage. 

His sole heir was Rufus Nicholson, his son; and among 
the property left by him, was a claim to a cypress swamp,. 
which he had acquired by purchase from the Indians previous 
to the change of government. On the 26th of March, 1815, 
the heir sold to one James Miller the third of the tract of 


| land already mentioned, and he in the following month, by 
 acontract of exchange, alienated to the petitioner the one- 


half of that portion of the land which he had acquired from 


the son and heir. 


This sale was made previous to any settlement with the 


| widow for her dower, and she, in the year 1823, sold to one 
| John Reeves all the right, title and interest which she had in 
} ‘that dower, and subrogated him to all claims which she 
_ derived from it. 

} He exercised the right thus conferred. by commencing a 


suit against the heir. The parties referred the matters in 


_ contest between them to arbitrators. The arbitrators reported 


2 
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Western Dist. one thousand three huridred and sixteen dollars to bed 
es. ——_._. assignee. The court homologated the report, and rende 
BRENT judgment accordingly. - Under this judgment, Revel ’ 
areves erans, OUt execution, levied it upon the tract of land in questig 
and became the purchaser thereof at public sale. «7 
The action is brought for a partition, and one of the def 
dants, who purchased from Reeves, denies that the plain 
has any right or title to the premises. The other defent 
who is the representative of Miller, under whom the petiti 
claims, admits the legality of this demand, and declare 
readiness to acquiesce in it. . 
Where the sole If the case stood before us on the mere question of 
heir of a succes- - right of the widow to be paid her dower, and the effect ¢ 


sion has sold 

part of the real sale made to enforce her privilege, it would present no‘ 
pice, pa yl culty in the decision. The plaintiff, however, insists { 
stituted to reco- hy the terms of the award, the proportion of the pre 
ver the wife’s dot 

or dower, which acquired by Miller was expressly excepted’ from the claimof | 


rho ‘ox, dower. Qn the correctness: of this position the whole. 


decide that the turns. But, previous to examining it, we must notice 
whole of the land 
and real proper- objection made to the plaintiff’s title on an allegation t 


> hong othe sar was fraudulently obtained. 


25. oe It appears, from the evidence, that the consideration whic 
satisfy the claim Miller gave for the portion acquired by him, was his services 


for dower ; the 


ion first sold before the board of commissioners of the United States i 
(oe oe «wil! obtaining a confirmation of the title. It is insisted, on th 


— be exempt part of the appellant, that such consideration was illegal, 
im . ° 

claim, abe rendered the contract void. Brent is attempted to be 
th ad a isc, nected with it, and it is asserted that he was in partne 


— estateforher with Miller; and that the forms in which he clothed 
transaction were used to cloak his agency, and protect 
aiiiaiiea from the penalties of the law. 
law, whoattends - The act of 1808, which we have been referred to, provides 
a board of com- that if any attorney makes a bargain with a plaintiff or defep- 


missioners and 
ee depending on. the event.of ‘a suit, to receive any of the 
titletoavaluable property in dispute, the agreement shall be void; and the 
tract of land, attorney stricken from the rolls of the court. This is a highly 


may receive a r7 
part of the land penal statute, and cannot be extended to cases not within 
in payment of his ‘ A oo od : x 

services, without its letter, and without its spirit. ‘There was neither plaintiff! 
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' opdefendant here to bargain with, nor suit pending, nor Wastsax Drv. 
- matter-in dispute. The services were not those which can Semler 1851. 
alone be performed by attorneys. They were in relation to  2RENT 
matters not exclusively belonging to the profession. We ae, eee 
know of no law which prevents an attorney from making 
 thesame contract that any other person may, for services out ; — 
of court, and not connected with, or making a part of his duty ae , __the 
as attorney at law. He may buy, and he may sell, on the pr in rm 
game terms, and do business on commission for the same oe 
compensation that any other person might. If, in doing a 
these things, he make contracts which are iniquitous and gained peed 
unjust, the nullity is relative, and third parties have no coricern {7 “cPaaing ™ 
withit. The prohibition in the statute making null and void all : 
contracts about property in dispute, and suits pending in court, ,,4" main: fe 
certainly does not extend to agreements about any thing else. ant ay a 
The case, as we have already said, turns on the solution of person may, for 
the question, whether the arbitrators, by their award, exclude ad cue Weber, 
the portion of the land claimed by the plaintiff} from the = deme ag 
privilege for dower. It is necessary to refer to the report, tiesasattorneyat 
énd cite those parts which relate particularly to this matter. ™*”* 
3 After settling the amount due to the assignee, and enume- 
hich | rating property, which had been already divided between the 
jices | sonand the widow, the award proceeds to state, “that there 
iy | yet remains undivided and unsold, a tract of land, twelve 
_mpents front by the depth of forty, and a large tract, sup- 
posed to include a cypress swamp, formerly purchased of the 
} Indians.” It further declares, “that Reeves, in right of the 
| widow, was entitled to judgment for one thousand three 
hundred and sixteen dollars, and had a tacit mortgage upon 
} all the property which remained of the acquests and gains.” 
} Itthen proceeded to adjudge and decree that Reeves should 
_teceive the said sum, “and that all the land and real pro- 
petty belonging to the succession, not heretofore disposed of, 
tither by judicial sale or by the act of the parties in the | 
‘} aforesaid partition, should be seized and sold to satisfy this 
| indgment.” 
| © The portion which the plaintiff claims in the tract was 
‘| fisposed of previously to this award ; and he insists that, by the 
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Wasrenn Dee terms of it, he was protected from any right acquired by an ey 


eee CCUtiON issuing under the judgment homologating the award, a 


srent From the language used by the arbitrators, it is pretty evident ; 


oe. 4 ars. that they acted under the idea that the whole of the cyprey — 
swamp was still in possession of the son and heir, and ng 

An error en Patt of it wassold. Still, by the language used in the decree, — 
~ part of — the plaintiff was expressly restricted in the satisfaction of the 
ton to’the fects judgment 'to such portions of the property as might then be — 


Pe peace ~— unsold. Our inquiry has been, whether an error, on the part 


pee a Mil the arbitrators, of the facts on which their judgment wag — 


eretal partofthat rendered, can control the decretal part of that judgment; and 
eee ihe we have concluded it cannot. It has been, indeed, contended, — 
be ‘carried into and the argument ably pressed on us, that the intention of the 
to the plain im- arbitrators was to exclude only such portions of the property, 
port of the lan- 


guage used. from the operation of the execution as they knew were already — 


” 


disposed of by the heir. This may be true; but we gather : 


from the award another intention strongly indicated on their 
part, and that was, to confine the responsibility of the heir.to 
such portions of the common estate as might then be in his — 


hands. And we feel quite unable to say what might have 


been their decision, had they known, at the time they acted 
on the case, those facts which this suit has developed. But, 


without going into such inquiry, we are satisfied, that while © 


the judgment stands unreversed, which, in express terms, 


excludes the land :claimed by the plaintiff, from execution, 
that it must be carried into effect, according to the plain 
import of the language used. 

This opinion disposes of the point in relation to the right of 
the defendant. to yet enforce the mortgage of the wife on the 


premises. The terms of the award appear to us, to protect 


the portion sold from execution, whether there was sufticient 
of the common property to satisfy the judgment or not. 

As to the objections made of the defect in the registry 
of the plaintiff's title, there is, we think, this satisfactoty 
answer to it. The plaintiff, in execution, could not acquire 
under it any title to property which was not legally subjectito 
its operation ;.and he could not transmit.to his vendee a better 
title than Le possessed. The latter, therefore, does not stand 
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ex. |  jnasituation to object to the neglect of a previous purchaser Wssrsa~ Dust. 

wd | — toxecord his sale. pe 

ent ‘s PAGOT 

ew |  .-Itis, therefore, ordered, adjudged and decreed, that the csanxaiso. 

m | judgment of the District Court be affirmed, with costs. 

ee, ‘ 

the 

be | rs 

art 

vas j 

und FAGOT 08. GRADERIGO. 

rh : APPEAL FROM ‘THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 

rly SEVENTH PRESIDING. 

dy # An authority conferred on an inspector of cattle by the police jury of St. 

her ; Martin, to inspect “all droves intended to be taken out of the parish of 

reir St. Martin, to be sold on the Mississippi, does not authorise the inspector 

. to- to demand fees of drovers passing through St. Martin from other parishes. 

his The police jury have power only to pass laws and ordinances, and make 

ave. regulations relative to the property which is owned and limited to their 

ted respective parishes, or brought there for.deposite or ‘sale. 

but, The circumstance of property passing through their jurisdictional limits, 

nile does not authorise them to stop it for inspection or any other purpose. 

ns, 

on, The police juryof the parish of St. Martin, on the 15th of 

ain Augutt, 1827, passed an inspection law, requiring a tax of six 
cents, to be paid to the inspector, on each head of cattle,” 

t of &c. “intended to be taken out of the parish of St. Maritn, to be 

the sold onthe Mississippi,” &c. An inspectorof droves of cattle, 

ect &c, to be appointed annually. ‘ 

ent Under this authority the plaintiff was appointed. The 
defendant resides in the parish of St. Landry; but, in driving 

try his cattle to market, has to pass through the parish of St. 

ory Martin. The plaintiff demands inspection fees on one thou- 

ire sand seven hundred and seventy-one head of cattle which he 

ito alleges passed through the place designated, in the parish of 

ter ‘St. Martin, for the inspection of cattle, &c. from the 27th of 

nd August, 1828, to 24th of December, 1829, belonging to the 
defendant. 
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The defendant denied the right of the plaintiff to demand _ 


—__, fees for cattle driven to market from the parish of St. Lan 


FAGOT 
vs. 
GRADERIGO. 


or from any other parish than St. Martin. The cause wag — 
tried in the district court, where the constitutional and legal : 
right of the police jury of St. Martin to make such lawe, and 
of the inspector to enforce them, were directly called jn — 


question. The defendant had judgment in his favor. 


Simon and Brownson for the plaintiff. 


1. The regulations of the police jury of St. Martin, were 7 
adopted in pursuance of authority given by the legislature in 


the act of 1825. Moreau’s Digest, vol. 2, p. 250. 


2. Inspection laws are not unconstitutional. The state 
has several inspection laws, particularly for the city of New. 


Orleans. Constitution U. S. § 10. 


Garland for the defendant. 


The police jury of St. Martin have no legal or constitutiell 2 
right to pass any such law or ordinance as the one under 
which the plaintiff claims inspection fees of the defendant. — 
Their duties are defined by law, and neither the constitution 
of the United States or of this state will permit the passageof — 


such ordinances as the one under consideration. 2 Morean’s 
Digest, 241,§ 5. Ibid 250, § 3. 


. Porter, J. delivered the opinion of the court. 


The police jury of the parish of St. Martin passed an ordi- 
nance xespecting droves of cattle driven out of said parish; to 


be sold on the Mississippi and in New-Orleans. By this — 


ordinance, all animals so driven were made subject to inspec« 
tion; and a register was directed to be kept of their marks, by 
the inspector appointed under the power of said jury. ‘This 
inspector was authorised to demand from the owners of the 
cattle, six cents for each head inspected, and heavy fines and 
penalties were imposed for any contravention of these ie 
lations. 

The defendant, who is an inhabitant of the poshide of St 
Landry, conducted a drove of beeves from that parish to 
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New-Orleans: through the parish of St. Martin; andy in W2srsex Drsr. 
passing through, they were inspected, and having refused to SS 
pay the inspector the fees given by the regulations referredto, "480" 
this action was brought to recover them. GRADERIGO. 
There was judgment, in the court of the first instance, for 
the defendant, and the plaintiff appealed. 
The question has been argued as well on the right of the 
police jury to pass a regulation of this kind, as on the 
authority of the legislature to confer a power of such a 
description. It has been said they could not constitutionally 
exercise it themselves, and, therefore, .could not confer it on 
others. 
We have not found it necessary to inquire into the consti- 
tutionality of such a regulation. The case can be settled . fred ora, 


; 4 in of cate 
without touching on that ground, 2] if Qe 
In the first place, we\see nothing in the police regulation jury * St. rams 
tin, inspec 


itself which authorises an.inspection of droves from any other « 1 droves in- 
place than the parish of St. Martin. The only part of it tended 2 he for 
which speaks of the power of the officer to be appointed, or the rish of Mare 
things on which he is to exercise the duty imposed on him, is = Misdsionh 
the following clause: “That an annual nomination will be #0¢snet author~ 
made by the police jury,” &c. “of an inspector ‘of droves to demand fees © 
intended tu be taken out-of the parish of St. Martin, to be sold i liay lg 
on the Mississippi or at New-Orleans.” No other provision in aatdaes’ 
the regulation or ordinance extends these words, and we are 
at a loss to conceive how it came to be understood that taking 
adrove of cattle out of the parish of St. Landry, to conduct 
them to New-Orleans, was a taking out of the parish of St. 
Martin, because they passed through #. Things taken from 
one place to another, can with no propriety be said to be 
taken from every place through which they pass. 

The case might well be disposed of on this ground; but as 
we suppose it was brought before us to obtain an opinion on 
the right of the jury to make such a regulation as their 
inspector contends they have made, we have thought it 
proper to express that opinion. We do this the more readily, 
as the question is of some importance to the public, and we 
have no doubt about it. 
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Wesreex Dist. We think it very clear the police jury did not posseg 
eee authority to make such a regulation. We are of opinion tha — 
Lacy —_ a power of so extensive a kind which is liable to great abuse q 





vs. 


center. and which might produce such disagreeable collisions be 
tween the different parishes in the state, should be shown wo i 
Pen Lele be expressly given. We have looked into the differem | 

oni opts statutes conferring authority om bodies of this kind, and we 

and make regu- cannot find any thing to sanction it. The power given) — 

eye ue them, we think, is clearly limited to the property which 
eg gyn owned within their own parish, or brought there for the 
their respective purposes of deposite or sale, or for any other object. ‘The mere 
Eceget therefor circumstance of its passing through the jurisdictional linnity 
deposite or sale- of the police jury, does not, in our opinion, confer on them — 
The cireum- the authority to stop it for inspection or for any other purpose, ; 
root ay ook Such a power is inconsistent with the right of the citizen t 
thelr jutiedic- convey himself or his property on the public highways, ftom — 
—_ 7 med one part of the state to the other, without let or hindrance?’ 
it for inspection Tight which can only be controlled or regulated by the legia ; 
orany otherpur- lature itself, or, perhaps, by those to whom they expressly 3 


aT delegate the power. — 

















It is, therefore, ordered, adjudged and decreed, that ‘the 4 
judgment of the District Court be affirmed, with costs. 


Se ® 

LACY 0s, KENLEY. " 

APPEAL FROM PHE COURT OF TRE FIFTH DISTRICT, THE JUDGE OF THE © 
DISTRICT PRESIDING. te 

The extraordinary remedy or proceeding by attachment must strictly 
pursue all the forms of law, prescribing the mode of issuing the process, 
and seizing the property of the debtor, on pain of nullity. 

In obtaining an attachment writ, on affidavit filed, the petition must, asa 
matter stricti juris, be filed the day succeding, when it does not precede 
the writ. Otherwise the whole proceeding will be null and void. 

Before the act of 1828, amending the code of practice, the petition neces- 
sarily preceded the writ of attachment: Now it may follow in quick 
succession ; at least the day after. 
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OF THE STATE’ OF LOUISIANA. 
Joseph A. Lacy sued out an attachment against David 


Kenley, on an affidavit that the latter had permanently left = 


the'state, never to return. The attachment issued February 
9d; 1830, for the sum of eight hundred and sixty-two dollars, 
which was executed the same day, by attaching nine hogs- 
heads of sugar. The petition was not filed in court, until the 
15th of April, following. On the twelfth of April, the court 
appointed an attorney to represent the absent defendant. On 
the 22d of June, 1830, a citation issued on the petition, and 
was executed by posting a copy on the court-house door, the 
defendant having no domicil in the parish of St. Mary, where 
these proceedings were had. At the October term, following, 
the attorney appointed to represent the absent defendant, 
moved to dissolve the attachment on the following grounds ; 
I. Because there was no proof of the plaintiff's demand made 
before the District Court, as alleged. 2. The petition was not 
filed in time, being two and a half months after issuing the 


. attachment, &c. The motion was overruled, and a plea of 


a general denial put in as the answer. 
The plaintiff had judgment, and the defendant appealed. 


Bowen, for plaintiff. 

There is no irregularity in the proceedings in the case. 
The petition and citation have regularly followed the attach- 
ment, and an attorney appointed to represent the absent 
defendant. 

2. A judgment by attachment, may be reversed, if the 
defendant did not owe the whole, or any part, of the debt; 
but not for technical irregularities in the incipient stage of 


__ the proceedings. Code of Practice, article 614. 


Brownson, for defendant. 

The proceedings, in this case, are defective, and must be 
set aside. There was no petition accompanying the attach- 
ment, or filed for some time afterwards. The attachment 
must be demanded in a petition, presented to a competent 


. judge, &c. Code of Practice, art. 243. 10 Martin, 472. 2 


Martin, N’. S. 552. 


3 
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iw a 2. A petition must accompany the order of a 
and be served on the party, or left at his domicil With the 


Lacy 


on citation. All this must be done before any proceedings cay, 





KENLEY. = take place under the attachments. Code of Practice, wily 
251, 252, 253. | be 


Mathews, J. delivered the opinion of the court. ie r 7 


This is a suit, by attachment, commenced in purs 
the provisions of the fourth section of the act of the legis 
lature, passed 1828, amending several articles of the. Ci 
Code and Code of Practice. ‘The writ was obtained on the 
affidavit of the creditor, and regularly executed according 


to its tenor. But the usual petition was not filed on the day — 


prescribed by the law, which gives this prompt rene 
attaching creditors. 
The writ of attachment was issued on the second of Fe : 


ruary, 1830, and no petition was filed in the cause until ithe | 
15th of April, following. oe 


The court below proceeded to final judgment, after having 


overruled the exceptions of the counsel appointed to defend 
the absent debtor, to the regularity of the proceeding om | 
which the citation was issued, and served in conformity to — 


the rules established by the Code of Practice in relation to 
attachments. From this judgment an appeal was taken on 
the part of the defendant. 

The sole question which requires solution by this cont 
appears, to us, to be, whether the attachment is void or void- 
able—null, absolutely, or relatively, in consequence of thé 
plaintiff not having pursued strictly the law by virtue of 
which it was granted, in neglecting to file his petition on the 

The extraar- day succeeding that on which the process issued. uf 
or Me Whatever may be the general doctrine of nullity, relating 
aide cote to contracts or judicial proceedings, in ordinary cases, it*is 
all the forme ot believed that on the extraordinary remedy by attachment, 
the A or pry all the forms prescribed by law for this process must be strictly 
ing caine an pursued, on pain of nullity as a consequence of their neglect. 


property of pa According tothe Code of Practice, which the act of 1828 


of nullity. purports to amend, it was required that a petition, presented, 
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to a. competent judge, should precede the writ of attachment; W2srsrx a 
and that, in addition to the seizure of property under Us ee 

writ, the defendant should have the benefit_of a citation, *in ransniem — 
the manner prescribed by law. See Code of | Practice, articles ™® Buane. 


248, 254. In obtaining an 
Thus it is seen, that previous to the: act under which ol iidenit led” 


the present attachment was allowed, a petition necessarily the petition must 
preceded the writ. Now, it may follow; but must do so’ in juris, be filed the 


quick succession, in order to support the previous proceedings, Sos teen 


which formerly rested on the petition ab initio. The filing of ome oe. 


erwise 


sich petition, on the day succeeding the issuing of the whole eyes 


| process of attachment, we believe to be a matter stricti juris, pe void. 


and a neglect so to. do, fatal to the validity of the incipient p25... the act 


process, if its nullity be invoked-on the part.of the debtor, as of wd Cer 
in the present case. Pretce, the pe- 
tition necessarily 


preceded the 
wIt is, therefore, ordered, adjudged and decreed, that the writ ey it 


judgment of the District Court be avoided, reversed and an- a follow in 


-nulled: And itis further ordered, &c., that this suit be dis- % so a 


missed at the costs of the plaintiff and appellee, which have 4y after. 
accrued in both courts. 


PREJEAN’S HEIRS vs. LE BLANC. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 

SEVENTH PRESIDING, 

By the 904th article of the Louisiana Code, a donation of real estate and 
, slaves, reverts to the donor, if the donee die first, and these objects are 
. found in the succession. 

And this is the case where the donee dies before the donor, Nailing posterity, 
aceording to the English text of the code. In the French text, the agcen- 
dant or donor only inherits, when the donee, or descendant dies first, 
without posterity. > 

So where the mother made a donation to her daughter, who afterwards 

died, leaving a child which died in thirteen days after its mother—the 

donor or grandmother of the child being yet alive, inherited the property 
of the donation, to the exclusion of the father of the child. 





Yarex Dut. — This suit is brought by the-heirs of a donor of property, 
== recover it back from the heir of the donee, on the ground 


a HEIRS defect in the inheritance. 

















CASES IN THE SUPREME. COURT 


On the sixth day of January, 1826, Magdelaine Pre 
made a donation inter vivos.of all her property to her a x 
children. One of them, Adelaide, then a minor, afterwaril 
married Ursin Le Blanc, the defendant. On the 12th da 
August, 1826, Adelaide died, leaving an infant child, w, 
also died on the 25th day of August, thirteen days after 
mother. Magdelaine Prejean, the grandmother of the 
and donor of its mother, survived them both, and a 
died on the ninth of October, 1826. ig 

The plaintiffs allege the donation reverted to the donor, te, ; 


donee having first died without descendants. . abe, 
The defendant claims to inherit from his deceased child 


which inherited from its mother. 


There was judgment in the District Court in favor of ith | 


defendant, quieting him in the possession of the 
inherited from his child. 


Simon, for plaintifls, contended : 
That, by the laws of this state, ascendants inherit to. a 





them to their children or descendants of. a more remote: 
degree; so that the grandmother had a right, after the death 
of her daughter and descendants, to inherit the property. 
given by her, to the exclusion of the husband of her daughter 
Louisiana Code, 904. Napoleon Code, article 747. Domat, 
‘part 2, liber 2, title 2,§ 2,3. - Pothier:on Succession, volume ly 
page 129. Do. on Donation, volume 1, pages 212 and 278: 
Pandects Frs. volume 3, page 75. Delvincourt, volume 2, page 
246. 2 Toullier, volume 4, page 244, puts the question.as it — 


is now before this court, and appears to be in favor of the — 


right of reversion, which, ashe says, is the spitit-ef the law. 
a 


!Brownson, for defendant, relied upon the opposite doctrine: — 


He argued to'show’ that if the donee dies, leaving. an »heit, 
_ that such heir inherits the succession, inchuding every kindof 
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exclusion of all others the real estate and slaves given by; — ‘ 





REESE 


met ET DE 


pp pr pres . 


a 
~~ 


— 





ke rene on ee a 








OF THE STATE OF LOUISIANA. 
property, whether acquired by.donation or. purchase. That 
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it is only in cases where the donee dies without heirs, that === 


the property reverts to the donor. Sirey, annoté page 258, 
note 4. Ibid, page 259, note 12. 4 Toullier, page 239, no. 243. 
Merlin, volume 13, pages 53, 55, from art. 2 to 3. 

9. In this case the defendant inherits from his child, which 
lived a sufficient length of time to become the-heir of its 


mother. 


Porter, J. delivered the opinion of the court. 

This case presents the question whether the right .of 
reversion, in the donor, extends to the real estate and slaves 
given by him, which may be found in the succession of the 
donee, the donee having died, leaving a child, and that child 
being also deceased previous to the donor. 

It arises on the 904th article of our code, which is in. these 
words: “Ascendants, to the exclusion of all others, inherit 
the real estate and slaves given by them to their children, or 
their descendants of a more remote degree, when these 
objects are found in the succession.” 

This article, as given in the French language, varies con- 
siderably from, and presents a quite contrary idea to that 
presented by the English text. It is as follows: “Les ascen- 
dans succedent & Pexclusion de tous autres, aux biens fonds et aux 
esclaves, par eux données a leurs enfants ou descendans décédés 
sans posterérité, lorsque les objects. données se trowvent dans la 
succession.” 

The condition on which the right of the donor is here 
given, namely, that if the donee shall die without posterity, is 
not inserted in the law as printed in English. The French 
text corresponds with the 747th article of the Napoleon Code, 
which, in turn, is taken from the Customs of Paris and 
Orleans. 

There was scarcely a more vexed question in the ancient 
French jurisprudence than that now before the court. A 
great many authors of celebrity are found on each side, and 
the:decisions of several Parliaments present a great diversity 
of opinion, both.as to the right of the donor, and the objects 
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WisTERN _— on which it should be exercised. A full statement of 
he 8 question, with a list of the conflicting authorities, -wil] 
ae? found in Merlin’s Repertoire verbo Reversion, vol. 18,0; 
ie BLANC. Napoleon Code, by re-enacting, without any additional: 
vision, the article of the Custom of Paris, has left the sul 

still in doubt. The Court of Cassation, it is true, hasig 

a decision which establishes the right of the father to inh 

but the opinion of the highest tribunal in that country: 

not appear to have settled the question. It is still dise 

and disputed. Toullier Droit Civil Frangois, vol. 4, mo. 248, 

Delwincourt, vol. 2,246.  Paillette, note on the 747th art. Nap 

leon Code, Sirey, Code Napoleon, annoté, 259, note 12. «4 


These authorities, as they favored the pretensions of the 


respective parties, have been read, and commented on 
their counsel. But we have derived little aid from them iy 
deciding the case before us. The phraseology of the 
ana Code differs so materially from that of the Napol 


that we are compelled to put a different construction on-out 


law. 
By the 904th By the article in the Napoleon Code, the right of the 


a BO ag does not accrue, unless the donee should die without 


adonation ofreal Tn ours, no such condition is annexed. ' The donor, it is said, — 


estate and slaves, 


revertstothedo- inherits to the exclusion of all others, and consequently the a 


nor, if the donee 


die first, & these posterity of the donee does not take in preference to him 
objectsare found ‘The 904th article, however, as -printed in French, makes ita — 
condition of the donor’s taking back the property, that the — 

And thisisthe donee should die without posterity. We have labored hard 


inthesuccession. 


case where the 


donee dies be- to reconcile these texts; but, after every effort in our power, 


fore the donor, 


posterity have been unable todoso. They present distinct and contra. 


leavin 
out to the J; : H ; ; ; 
English Bo ag dictory ideas to the mind, and being thus in conflict, the 


a i In - English, under the provision contained in the constitution‘of 
pr ober, do. this state, must prevail. We have looked into the report of 


—_ aoe the juris seen 1 who a tei sl “P the late 
or descendant amendments made to our code, in the hope o ing some- 
dies first, with- “ . pe 6 

, out posterity. 


the article in French, as it is now found in the French 


language, in our code, that is, making the right of the donot — 


thing which might tend to elucidate this question; but what 
we see there only increases the embarrassment. They_report — 
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on the donee’s dying without posterity. (We have preci e er. 
not the English copy within our reach.) . And, yet, they =——= 
say their object was to prompt to acts of benevolence of this =)" 
kind by conferring a right on the donor, to the property given, vauaavons Br 


tothe exclusion of all other heirs, called by law in preference 
So where the 


- to them, to the succession of the donee. . The attainment of jother made a 


this object is not easily seen by their proposal of a law, which ean to he 
made the property on the death of the donee, pass. to his afterwards oti 
children. But the English text of the Louisiana Code has ‘vi 3.36 
given full effect to their intention. On this view of the thirteen — 


subject, the judgment of the court below must be reversed— the donor or 


no right having been acquired by the child of the donee, none fre child. being 
could pass to its father on its death.* - yet + ty inher- 
ty ofthe ion 


to the exclusion 


It is, therefore, ordered, adjudged and decreed, that the of the father of 
judgment of the District Court be annulled, avoided and “* = 


‘ geversed: And it is further ordered, adjudged and. decreed, 


that the plaintiff do recover of the defendants the one-half of 
the property claimed by them in the petition: And it is further 


ordered, that this cause be remanded to the District Court, 


with directions to make, or cause to be made, the partition. 
claimed by the plaintiff: and it is further. ordered, that the 
defendants pay costs in both courts. 


DUGAT US. VILLEJOIN ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 
SEVENTH PRESIDING. 


A sheriff who sells property, under execution, on twelve months’ credit, and 

' omits to include a sufficient sum, in the twelve months’ bond, to satisfy 
the debt, interest and costs, when the amount of the property sold was 
sufficient, makes himself liable to the debtor or defendant in execution 
for the deficiency. 





* After the return of Judge Porter from Circuit he examined the engrossed ’ 
copy of the amendments to the Civil Code in the Secretary of State’s Office, and 
found the 904th article to be the same in both languages. But the English 
text of the law bas not yet been promulgated, as it was enacted. 
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ponerse Alexandré Dugat and Joseph E. Dugat, were sued d 


=== joint obligation, and judgment obtained, which, with‘ 
saad costs, amounted to six hundred and thirty-six dollary 


vuunyors ®r seventy-eight cents. Execution issued, and was levie 
some houses and lots, the joint property of both, but i 
possession of Joseph E. Dugat, the principal debtor. 
were sold for one thousand dollars, on twelve months’ rede 
and bought in by Joseph E. Dugat, who gave his 
months’ bond, with a surety, for five hundred and’ 
seven dollars and seventy-one cents, leaving one h a 
dollars of the debt unsatisfied. There was a mortgage’an 
the property sold in — of A. Mouton for three — 
dollars. . 
The sheriff’s liability to the plaintiff turned out as lowe 
The sale of the property of plaintiff, and his brother, Me 











the principal debtor, was for............cs.sccsssceseeees 

The amount of A. Mouton’s mortgage............csc000 

Net amount of sale....,.......sssesssssseserereassersers 

The amount of judgment and execution.............. 

Half the net amount of the sale, after satisfying eS . ‘not 
the execution belonging to A. Dugat, who was 1s reas 
joint owner of the property sold,..............ssessesee “3 | larg 

In consequence of the sheriff taking the twelve 7 | judg 
months’ bond for less, by a hundred dollars, | one 
than the amount of the execution, and Joseph b appr 
E. Dugat, becoming insolvent, an execution 7 
issued against the plaintiff, which, with the a has 
interest and costs then accrued, amounted to..... 147 00 

Add to this the plaintiff’s half of the surplus of the : . 
sale of the joint property... <......ssse0 mar etin Sats S161 |  jud 

The amount of the sheriff’s liability is................... $178 61 
Garland, for the plaintiff. 


The sheriff became liable for all the injury sustained by 
the plaintiff in consequence of his neglect to do-his duty. He 
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25 
should have taken a bond for the difference between the W2sTs~ a. 
amount of the execution and the price the property sold for, E 
payable to the plaintiff alone, or if the property belonged to — 
plaintiff and Joseph E. Dugat, to them as partners. Code of ew 
Practice, Arts. '716, 717. 





i Simon, for defendant, contended: 


1. That the sheriff had followed strictly the commands 
contained in the body of the first execution, and has the 
money ready to render to the plaintiff in that execution. 

2. That all the proceedings in the execution being regular, 
and the money held accountable to those it legally belongs 
to, the plaintiff has -received no injury, and has no right to 
complain. 


._ Porter, J. delivered the opinion of the court. 


The plaintiff states that he became surety for one Joseph A sheriff who 


sells perty 
E. Dugat; that judgment was obtained against them on per AE oy 
their obligation. That the execution was levied on plaintiff’s pr rye ya 


> to includ suf- 
property; and that the property was sold at twelve months <i eek 


credit. That the defendant, who is sheriff of Lafayette, did the 12 months’ . 


not take bond with good security from the purchaser, by pene os 


reason of which the plaintiff has sustained damages to a and costs, when 
the amount of 

large amount. The general issue was pleaded; there was the propertysold 
judgment in the District Court against the defendant for Takes himsel 
i to b= 

one hundred and seventy-eight dollars, with interest. He tor pay at a 
appealed. in execution for 

The case only presents a question of fact, and we think it “* “*#eieney- 


has been decided correctly by the judge of the first instance. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment be affirmed, with costs. 
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HIS CREDITORS. 





CASES IN THE SUPREME COURT 


PETIT vs. HIS CREDITORS. 


Nathaniel Offutt, opposing creditor and appellant, vs. Fouillade &, 
creditors and appellees. + 


a mt 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THR 
DISTRICT PRESIDING. id 
Where creditors accept a conveyance of the property of their debtor : 
secure the payment of a debt to them, by public act a vente @ remert, @ 
reconvey it, for a sum sufficient to cover their debt, and allow a 


they thereby become privileged and mortgaged creditors of the intlve, 


to the amount of such sale. 


An action to set aside a contract between a debtor and his creditor, mal 
when the former was in insolvent circumstances to the knowledge of the 


creditor, and by which a preference is given to one creditor over another, | 


must be commenced within a year after the making such contract, __ 


A creditor may institute suit within one year after having obtained judg. 3 
ment against his debtor to set aside a fraudulent sale or disposition of his 
property, to the prejudice of his creditors; but such suit must have. : 


reference to fraudulent acts of a debtor, which indicate something sai 


than a bare preference to one of his creditors. Pee 


we 


” On the 23d of December, 1829, Antoine Petit presented 4 


his petition and schedule, and prayed for the benefit of the 
insolvent laws. Fouillade and Estorge were placed on the 
bilan as special mortgage creditors, for four hundred and 


twenty-eight dollars, and Nathaniel Offutt,“as a judgment 


creditor, for five hundred and forty-two dollars and sixty-five 


cents, with a general mortgage from 21st of December, 1829, 


On the 22d of May, 1830, Offutt presented his petition of 
intervention and opposition to the privileged claim of Fouillade 


& Estorge, which was refused by the district judge, and the. 


refusal noted on the record or minutes of the court. But on 
the 16th November, 1830, following, being again presented, 
it was received by the court. 


The petition alleges that the privilege claim of Fouillade & 


Estorge is fraudulent, being obtained through fraud and cal- 
lusion between them and Petit, the ceding debtor. It seems 
that, on the 21st of November, 1828, Petit made a sale, (vente 
a remeré,) to Fouillade & Estorge of a certain tract of land 
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and a negro woman to secure their claim against him for W#st=2s Disr. 


four hundred and twenty-eight dollars. The consideration 
of the sale expressed on its face to be eight hundred 
dollars, in cash—the property remaining in possession of the 
debtor. He had three years allowed him to redeem it in. 

On the second of November, 1829, Fouillade & Estorge 
reconveyed the same property to Petit for four hundred and 
twenty-eight dollars, payable inone and two years, the vendors 
retaining a mortgage until complete payment. 

Fouillade & Estorge denied all fraud in the foregoing sales, 
and claimed to be bona fide creditors and mortgagees of the 
property named in said sales. They further pleaded pre- 
scription ; that the sales of the 21st of November, 1828, and 
second of November, 1829, could not be attacked as frau- 
dulent, after the lapse of more than a year, before filing the 
allegation and petition. There was judgment in their favor, 
and Offutt appealed. 


Garland, for appellant. 

The sale from Petit to Fouillade & Estorge, in November, 
1828, is not good either as a mortgage or a vente % remeré. 
because it does not acknowledge that Petit owed them any 
thing. He did not promise to pay them any thing, or to 
secure them against any obligation in his favor, or to secure 
any debt; and because no price or sum was paid as is alleged. 
Louisiana Code, arts. 3245-6, 3251-2, 7, 3277, 2439, and 
2527-8. 

2. It is not good as a venie & remeré, because there was no 

delivery of the land and slave, which formed the alleged 
consideration. Louisiana Code, 2452—4, 5, 6, 7. 
- $, If the act of 1828 gave Fouillade & Estorge any rights 
or privileges, they novated them by taking the mortgage in 
November, 1829. It changed the character of the debt. In 
fact, extinguished it. Louisiana Code, 2126. 

4, The act of 1828, if intended to confer any privilege or 
preference to Fouillade & Estorge, over other creditors, was 
fraudulent, being made when Petit was in insolvent circum- 
stances. Louisiana Code, 1979. 


September, 1831. 


PETIT 
v3. 
HIS CREDIBORS. 
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Westnx Dist. Lewis and Simon, for appellees, made the following poiiiag 


September, 1831. 


—————-——._-~—sa«Atw.~ NNatthanniel Offutt was not a creditor of Petit at the date 


mut __ of the first sale to Fouillade & Estorge by Petit, in 1828, and 

nis creprrors, Consequently has no right to complain of that act, or to inks 
advantage of it. 5 Martin, N. S.96. | 

2. The sales to Fouillade & Estorge by Petit, and by: shim 

to Petit, were duly recorded and operate due notice to third 

persons. 8 Martin, N. S. 136, 140. x 


3. The appellant’s right of action, if any he ever had i is 


barred by the prescription of one year. Louisiana Code 


1982. 


Mathews, J. delivered the opinion of the court. 
In this case the appellant complains of the judgment ot 


the inferior court, in consequence of the appellees having 


been placed thereby on the bilan or tableau of distribution of © 
the insolvent’s estate as mortgagee, and privileged crediton 
on the proceeds of sale of a certain tract of land and a negm — 
woman, which they allege was sold by them to said insolvangi 


and on which they claim the privilege of vendors. ke 


A brief statement of the facts necessarily to be noticed ig 
the decision of the cause is as follows: The ceding debtor 


owed to the appellees a certain sum of money, and, to secure 


them in the payment, executed before a notary public a vente 
a remeré of the above property, on the 21st of November 
Where credi- 1828, which they resold to him about a year afterwards, on 


to t 
pg “the certain terms of credit, for an amount sufficient to cover the 


sreeeey Vishelr original debt, with conventional interest thereon, which had 
the paymentof a heen owing to them by the insolvent. In November, 1829, 
debt to them, by 

iasoues Whe appellant obtained a judgment against Petit, previous to 
pei ——. his cessio bonorum, which took place in January, 1830, and 
sum sufficient to was placed on the bilan of the latter as a creditor for the 
cover their debt, 

and allow acre- amount of the judgment thus obtained. 

dit ; they, there- 
by become pri- 
pe ch that is, to ascertain whether or no the vendors in the vente & 
of the insolvent, remeré, acquired a legal title to the property sold under that 


——— of act, defeasible only by subsequent acts of the parties to the 


From this statement of facts, one question alone arises; and } 
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contract. . For, if they did, in the resale to Petit they acquired W=sTsux Disr. 


the tacit mortgage of vendors on the property reconveyed. Sey 1651. 


The question, thus proposed, may be settled in a feWwords = "== 
by an application of our law relative to insolvency, as found 41 cnxprrons. 
in the Louisiana Code, art. 1982, on the subject of conven- , | oateatas 


tional obligations: ‘“‘ No contract made between the debtor set aside a con- 
tract between a 


and one of his creditors, for the purpose of securing a just debt, debtor and his 


shall be set aside, &c.; although the debtor were insolvent —— — 


to the knowledge of the creditor with whom he contracted ; was in insolvent 

. eT . circumstances to 
and although the other creditors are injured thereby, if such theknowledgeof 
contract were made more than one year before bringing the S aes. 


suit to avoid it ; and if it contain no other cause of nullity gen — 
than the preference given to one. creditor over another.” over _ another, 


It does not appear, by the evidence in this case, that any TU be com 


attempt was-made to set aside the contract entered into * year after the 
' } - making such 
between the debtor and the appellees, who now claim a contract. 
privilege resulting from it within the year prescribed by law. 4 creditor may 
It is true’ that, by the article 1989, a creditor is allowed one institute a = 
year, after having obtained judgment against the debtor, to after having ob- 


institute proceedings to annul fraudulent dispositions, made pee hie debe 


by the latter, of his property to the prejudice of his creditors. pale eres 
But to give effect to both those articles, the latter must be or disposition of 


considered as having reference to fraudulent acts of a debtor, the La Pete of 


sons + ae : hisereditors; but 
which indicates something more than a bare preference (eh suit simet 


accorded to one’ of his creditors. have reference to 
fraudulent acts 
: : ; . , of a debtor, 
We do not discover any error in the judgment of the District which _ indicate 
Court: And it is, therefore, ordered, adjudged and decreed, thana bere mo 
i i ference to one of 

that the judgment be affirmed, with costs. Pr sipnanc sheng 
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CASES IN THE SUPREME COURT 


eRe 


BOREL US. BOREL ET ALS. i ie 
APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF ve 
ht Oa Pipe Ne 


DISTRICT PRESIDING. = 2 a 


The old Civil Code authorised a power of attorney to be given by the wih 
to the husband to receive her paraphernal property, either verbally. i 
writing. 

At the time the Civil Code was adopted, laws might be passed wile 
languages; and, in construing this work, effect will, if possible, be 
to both the English and the French texts. Spiny 


But if the law, as written in each language, presents different ideas, ale 


pliance with either is sufficient. : A 
ae a 


Parole evidence is admissible to show that the wife authorised her h 





to receive her paraphernal estate; or, having received it, that she pe 
mitted him to do so, and ratified his acts. ; stg 


This suit is instituted to have a mortgage, which had tea 


oy 


retained on a tract of land and improvements sold to the 





plaintiff, cancelled, on the ground of complete payment of the © 
price having been made. The defendant, Annette Bor, 
assisted by her husband, on the sixth of June, 1820, sold. ta 
the plaintiff a tract of land and improvements on the bayou 
Teche for five thousand five hundred dollars, payable in three 
instalments, the last in June, 1822, for which she gave hig 


notes. She alleges she has paid the price, and produces the — 


receipts of the husband of Annette. She demands the cancel. 
lation of the mortgage retained, and, in default thereof, to have 3 


the defendant’s property distrained until compliance: which if — 


refused, that she have judgment against the husband for the 
money so paid him. : 
The defendant, Annette, refused to acknowledge payment 
or cancel the mortgage, on the ground that her husband, who 
received the price of the land, had no authority from her to do 
so, and could not give a discharge, acknowledging payment, 
to the purchaser. She further alleges it was parapheral — 
property which had been sold, and that she had never, relin- 
quished the administration of any portion of it to her husband, 
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or constituted him her agent for that purpose, She prays W=st=ax woe 
judgment against the plaintiff for five thousand five hundred pets cats : 


dollars, the whole of the price and interest thereon. The 
plaintiff had judgment. 

On the trial, parole evidence was received to show the wife’s 
authorisation of her husband to receive her paraphernal 
property. It was objected to by defendant’s counsel, that such 
authority must be in writing, and cannot be proven by parole. 


Brownson, for plaintiff, contended : 

1. That having completed the payment of the price stipu- 
lated for the land purchased, the plaintiff is entitled to have 
the mortgage cancelled. 

2. The wife having authorised and permitted her husband 
to administer her paraphernal property, and to receive pay- 
ment, is bound by his acts. 

8. Parol testimony is admissible to prove that the husband 


acted as the agent of the wife in receiving payment. 


Simon, for defendant. 

1. The property sold by the defendant to plaintiff was 

paraphernal; therefore she had the exclusive administration 
thereof. The husband had no right to receive the price 
without being specially authorised by a written power of 
attorney. Civil Code, p. 289, art. 139. 10 Martin, 310. 
~ 2. The payment made by the plaintiff to the defendant’s 
husband is not binding on her; and she cannot be compelled 
to raise the mortgage resulting from the sale. 
_ $. All the receipts given by the husband mention the 
property sold as his; and the sale shows that it was the para- 
phernal property of the wife, which he had nothing to do with 
the sale of, except to give his authorisation. 


» Porter, J. delivered the opinion of the court. 

The plaintiff states that she bouyht from the defendant, 
Annette Prevost, (Borel,) assisted by her husband (Eugene 
Borel,) a tract of land; that she paid the price, and that the 
said Annette refuses to cancel the mortgage on the ground 


BOREL 
ve. 
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Weersen Dist. that her husband was not authorised to collect the debt. 
——™: petition avers that he was legally empowered to do so; ang 
noms prays that the mortgage may be cancelled, or that if the com 
nonsz xrats. should be of opinion she had not the legal right or authority 
to receive the money, that judgment should be given againg 

the husband for the amount of the debt collected by him’ 

The husband made no defence, and the wife pleaded tha 

she never authorised him to administer her estate, and 4 

not bound by his acts. The court below, however,’ 

The old Civil Judgment against her, and directed the mortgage to be '¢ 
Code authorised celled. She appealed. 


a power of at- : Rh , : 
torney tobe gi- Qn the trial the plaintiff offered parole evidence to es 


Wachamuudes lish the authority of the husband to act for his wife, and 


, ao ae administer her paraphernal estate. It was objected to, al 
pertys eitherver- admittéd. The appellant has renewed the objection her 
ally or in wri- “oe P wi ey 
ting. and insists that the power should be in writing. ia 


Atthetime the The old code under which the transactions that have Wr. 


Civil Code was duced this suit arose, provides, that “the wife may give a 
might be passed letter of attorney to her husband.” In the French text the 
patie con. Words are, “peut donner sa procuration a@ son marie.” At 1 ; 
par Sa i time this code was enacted, laws might be passed in both 
sible, begivento languages; and we have repeatedly held, that it was ou 














both ne Tench duty in construing it, to give both texts, if possible, effect, 
txt. Hence, where the law as written in each language presented _ 


But if the law, distinct ideas, we have considered that a compliance with 
cach language, either was sufficient ; otherwise the instrument would bea 
eines n. decoy, instead of a beacon. In the instance before us, the 
pliance with ei- term procurations embraces every mode by which a power 


re ge attorney can be conferred; and one of these modes is by 
Parole evi- parole. Civil Code, 334, 335, art. 59; 423, art.6. 12 Martin, 


dence is admis- 


he ed one 702. 1 Martin, N. S. 426. 


thorisedherhus- Believing the evidence to be correctly admitted we have — 


pee - — next to examine its effect. It is not very conclusive, but we — 
pune : : . : 

cutat; as Dewi satisfied, that it does not so preponderate on the side of the © 
1 receiv: ’ . . . 
that she permit- appellant, as to authorise us to reverse the judgment. which 
ted him to do *0 the court below has rendered on the question of fact. It 
acts. appears the husband was in the habit of administering on his 


wife’s property, and managing, generally, her affairs; but 
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their domestic. peace was frequently interrupted by:quarrels; W2st#nx Dur. 


that when these quarrels took place, the wife protested against 
his interfering with her property; and that on one, or 
perhaps more than one occasion, she forbade him collecting 
the debt in question. As soon as a reconciliation took place, 
things took their former course; and the husband resumed 
the administration of her affairs until another dispute arose 
between them. It is proved the wife has brought two or 
three suits for separation, and has abandoned.them. _ In one 
she expressly charges that her husband is to account to her 


- for the price of this land: an averment strongly implying that 


he had _ been authorised to receive it; or that if he had not 
been so authorised, that she sanctioned the act. When we 
join to these circumstances the fact, that eight years has 
elapsed since the last payment was made, and during all 
this period no steps have been taken by the wife to collect 
the debt, we are unable to say the judge below erred in 
deciding that the husband received the money by authority 
from his wife, or at least with a knowledge on her part that he 
was doing so, and that she did not oppose it. We come the 
more readily to this conclusion, because it meets the justice 
of the case, the estate of the husband being amply sufficient 
to satisfy all demands of the wife against it. 


It is, therefore, ordered, adjudged and decreed, that. the 
judgment of the District Court be affirmed, with costs. 


TAYLOR VS. SWETT. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 
DISTRICT PRESIDING. 


The fact of marriage may be proved by circumstantial testimony, and by 
general reputation, cohabitation and long residence together. 

Parole testimony is admissible to prove to the laws and customs of another 
state in relation to the celebration and presumption of marriage. 


i) 


September, 1831. 


‘TAYIOR 
v8. 
SWETT. 
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WESTERN Dist. 
September, 1891 
.——_—____- ___ —____ - __} 
TAYLOR 
vs. 
SWETT. 





CASES IN THE SUPREME COURT 
The plaintiff alleges she is the daughter and heir at lay 


= of one Frances Smith, formerly widow of John B. Taylg, 
and late wife of the defendant. That at the death of he 


father, about fifty-three years ago, her mother married Gilben 
Swett, in the state of South Carolina. The parties rémoyg 


to Louisiana about twenty-five years ago, and settled in ith 
parish of St. Landry. The mother of the plaintiff ied ia 


1829. She now claims half the estate in community 


her deceased mother and the defendant, which they acquired 
since their residence in Louisiana. They are colored People 


An inventory of the estate in community was made, 


amounted to one thousand eight hundred and thirty-one 


dollars and seventy-five cents. It is all in the -possession ¢ 
defendant. He denies that he. was ever legally married 
the mother of the plaintiff; that she lived with him ag 
concubine; and that the whole of the property belongs to him, 

During the progress of the suit the defendant died. But 
judgment was rendered against the estate for one-half, o 


nine hundred — fifteen dollars and eighty-seven and a half 


cents. 

The heirs of the defendant took an appeal. 

The case turned principally upon the fact of mottiage 
between the defendant and plaintiff’s mother. 

The plaintiff relied on the testimony of several witnesses 
to show that it was always understood the parties were 
married in South Carolina, and that they had lived together 
ever since as man and wife. 

The testimony of the plaintiff went to establish a marriage 
by reputation and general report. 

The defendant called several witnesses to show from cit- 
cumstances that no marriage ever took place or existed. 
There was much contradictory testimony. 

Parole evidence was introduced by plaintiff to prove the 
laws relating to marriages in South Carolina. 


Lewis and ‘Bowen, for plaintiff: 


1. This testimony in this cause we think fully proves that 
the plaintiffs mother and the defendant were lawfully mar- 
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ried in South Carolina, which entitles the heir of the mother, W#srsay Dist. 
September, 1831. 
SSS 


and plaintiff here, to one half of the community of acquests 
ini gains. 

2. ‘The laws and customs of another state, or of a foreign 
country, may be proved by parole testimony. 2 Starkie, 939. 
 §. Consent alone, where there are no marriage acts to 
control it, is sufficient to render a contract of marriage de pre- 
senli, binding without any other act. 2 Starkie, 937, note “) 
and (1), and the authorities there cited. 

4. Cohabitation and general reputation that the parties are 
man and wife, is sufficient evidence to render a marriage 
contract valid. 2 Starkie, 939. 

5. A marriage de facto is good. 4 Johnson, 52. 2 Salkield, 
488. 10 East, 286. 2 Strange, 937. 2 Blackstone 877. 


Garland, for the defendant. 

1. The evidence does not support the judgment of the 
district judge, the weight of it being in favor of the defendant. 

2. The inferior court erred in receiving parole testimony of 
the laws and customs of South Carolina in relation to the 
celebration of marriages. 5 Martin, NV. S. 270-1. 

3. When it is insisted that the marriage has been solem- 
nized in conformity with the law of the country where it took 
place, it is necessary to prove by competent testimony what the 
law of that country is. 2 Starkie, 938. 

4. The judgment of the District Judge must be reversed, 
because this court has no right to order a partition—this juris- 
diction belonging exclusively to the Court of Probates. Code 
of Practice, 924, 1021-2. Louisiana Code, 1247, 1250, 


Mathews, J. delivered the opinion of the court. 

The plaintiff in this case claims as heir of her deceased 
mother, one half of the acquests and gains acquired during 
her life time, whilst in matrimonial community with the 
defendant. This claim is supported by the judgment of the 
court below, from which the present appeal has been taken 
on the part of the defendant. 


- 
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Wesrsxn Distr. The case presents no questions of law, and one, only, éf 
September, 1851- fot which relates to the marriage of the plaintiff’s mother 
With the defendant. 
SwETT. It appears from the evidence, that the connection between 
The fact of these persons, under an apparent relation of man and‘ 
marriage may be took place more than fifty years ago, previous to the death of 
proved by ci the woman. It is true that in the commencement, the 
tineny, —" parties were prevented from contracting any valid marriage 


tion, cohabita- in consequence of the existence of a prior marriage betweep 
tion and longre- 


sidence togeth- the father of the plaintiff and her mother, whom the defen. 
saat | dant took to his bed and board. But the death of her firy 





husband, which is shown by competent testimony to have 


taken place, not many years after her connexion with 'the 

defendant, left them free to contract marriage. That they 

did so, and lived in that state for nearly half a century, isa 

fact established by the weight of evidence in the cause, 

Their marriage is presumed to have been contracted in the 

Ryietesine- aie of South Carolina; and testimony is offered to prove the 

to sobs t ae laws and customs of that state in relation to the celebration of 

laws & customs marriages; and the legal presumptions there adopted by the 

in relation to the principal courts of justice, arising from cohabitation in support 

presumption of of the existence of a marriage, when no evidence could be 
— adduced of its celebration. 

This species of testimony is objected to by the counsel for 

the defendant, but we are of opinion it was properly received. 

We think the court below did not err in its conclusion on the 

facts of the case. Although the testimony is somewhat con- 


tradictory, it evidently preponderates in favor of the plaintiff, 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court, be affirmed, with costs. 
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ARCENAUX v8. HIS: CREDITORS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 


SEVENTH PRESIDING. 


Where a, debtor presents his schedule and prays for a respite, which is 
refused by his creditors, and ipso facto a cession of his property ensues, 

. the law does not require a homologation of this refusal, but orders the 
proceedings to continue as if the cession had taken place in the first 
instance. 

‘Creditors who failed to attend the concurso or meeting of creditors, cannot 
plead ignorance of the law, or want of notice, in order to set aside the 
proceedings of those who attended and voted for syndics and the terms 
of the sale of the ceded property. 


On the third of November, 1830, Pierre Cyprian Arcenaux, 
‘presented his petition and schedule, and prayed for a respite 
of one, two’ and three years from his creditors. A meeting 
of eleven out of thirty-three of his creditors took place before 
the parish Judge of Lafayette, and refused the respite prayed 
for, but accepted the surrender as a cessio bonorum by the 
debtor, and proceeded to appoint syndics, and vote upon the 
terms of the sale and disposition of the ceded property. 

Edward Simon and John Brownson, two of the creditors of 
the insolvent, who had been placed on his bilan as such, but 
who did not attend the meeting, opposed the homologation of 
the proceedings appointing syndics and fixing the terms of the 
sale of the ceded property, and prayed for a new meeting of 
the creditors for that purpose. Their opposition was over- 
ruled and final judgment, homologating the proceedings of 
the creditors, and confirming the appointment of syndics, and 
‘also directing the proceedings to continue in all respects as if 
‘acession had been offered in the first instance. The plaintiff 
and opposing creditors appealed. 


Garland, for the plaintiff. 

According to article 3065 of the Louisiana Code, when the 
creditors refuse a respite, the cession of property ensues, and 
the proceedings continue:as if the cession had been offered in 
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September, 1831. 
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Wrersnx Dist. the first instance ; but it is necessary that a new meeting 


September, 1831. 
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the creditors be called, to vote the terms of sale and in 
syndics. 


Simon, on same side. 

1. The creditors were called for the only purpose of gran}. 
ing or refusing the respite asked for. They had no right tofix 
the terms of the sale at the time they refused the respi 
wi Code, 3054, 3056. 

. A minority of the creditors only voted, which is — 
bei the majority. For instance two-thirds were 
to grant the respite, but one-third refused, and on re 
fixed the terms of sale, &c.; thus one-third of the ie 
govern the mass. 


3. When the cession ensue, and the proceedings contints, ~ 


it becomes necessary to call a meeting of the creditors to dig 
pose of the property of the ceding debtor in due course of * 
Louisiana Code, 3065. 


Lewis, for the syndics. 


1. When the respite prayed for by the debtor was refused ; 
by the creditors, the proceedings resolved themselves into a 


cessio bonorum, which was accepted, and the creditors had the 


right to continue on, and appoint syndics, &c. Louisians 


Code, art. 3065. 

2. By the acceptance of the cession made by the ceding 
debtor, all his property became vested in his creditors, whose 
duty it then was to determine on the manner of disposing of it 
to satisfy their claims. See Act of 1826, § 2,3. 2 Moreay’s 
Digest, art. 438. 

3. The ceding debtor can no longer appear in court after 
his surrender is made and accepted by his creditors. 1 Martia, 
N.S. 6. 7 Martin, N. S. 184. 


Mathews, J. delivered the opinion of the court. 


In this case the insolvent prayed a meeting of his creditors 


for the purpose of obtaining a respite. They were regularly 
convoked, and a sufficient. number having met to form 4 








int. 
fix 
ite, 


fit 
us 


ly 


aR Fee s& 


Se = 





OF THE STATE OF LOUISIANA. | 39 


concurse, & statement of the affairs of the petitioner was laid W=srexs _— 
before them in the usual form: They then proceeded to reject ——a 
his application for indulgence by respite—immediately took  **°8**"* 
up the matter as a cessio bonorum of property, under the pro- sis cauprrons. 
visions of the 3065th article of the Lowisiana Code without 
further notice to the other creditors, proceeded to appoint 
syndics, and voted to have the property absolutely sold for 
cash. 
In this stage of the proceedings, some of the creditors who 
had not attended the meeting, intervened and claimed to have 
the former proceedings annulled, so far as they went to 
appoint syndics, and order a sale of the insolvent’s estate for 
cash; and moved to have a new meeting of the creditors 
ordered for the purpose of having syndics appointed, &c. and 
of fixing terms of sale for the whole property of the insolvent. 
The court below overruled this motion, and ordered the 
proceedings in the concurso to be homologated, and from this 
decision the intervenors appealed. The correctness or incor- 
rectness of the decision of the District Court depends solely on 
a just interpretation of the article of the code above cited, 
which is expressed in the following terms: “When the cre- 
ditors refuse a respite, the cession of property ensues, and the 
proceedings continue as if the cession had been offered in the 
first instance.” In the present case it does not appear that 
the creditors deliberated in assembly on the prayer of the 
insolvent for a respite ; but each of them on his arrival at the 
place of meeting, took the oath prescribed, and expressed his 
will by voting against a respite. If the result of these votes a ee ego 
combined, or the legal conclusion from such combination as schedule and 
to the effect which it necessarily produced in granting or ja =3% 
refusing the respite, required the homologation of the pro- —, = 
ceedings had before the notary, in the court which ordered #feo facto a ces- 
the meeting, in either event of according or refusing the pert th 
respite, we should be of opinion that all the steps subse- See konie 
quently taken by the concurso before such homologation, were peed Cleve 
irregular and illegal, and ought to be set aside and a new the sls 
meeting ordered to take into consideration the affairs of the papain oa — 


insolvent as in case of an ordinary cessio bonorum. The taken place in 
the first instance. 
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Wesrean Dist. prayer for indulgence on the part of the debtor, and 
September, 185- escence in it by a legal majority of his creditors, forms : 


"mx contract of a respite, which is required to be homologa fe P 


martin ET ars. order to have effect. See Louisiana Code, art. 3058. - ait 


Creditors who 
failed to attend consequence of a refusal of his creditors to grant the 


od nay gl and ipso facto a cession of his property ensues, the 1a dog 


ditors, cannot not require a homologation of this refusal; but orders the 


plead ignorance 


of the law, or proceédings to continue as if the cession had been offered jp 


want of notice, 


in order to sec the first instance. Now if these proceedings were toj, | 
aside the pro- arrested by time, taken for the homologation of the refusalig 


ceedings of tho 
who attended & respite, it would not be a continuance of the same proce 


ee but a commencement of measures on a different subject and 

ae under a new order of the court. According to the py. 
sumption that considers all persons equally acquainted with 
the rules by which their rights are controlled, or the pri 
which allows none to plead ignorance of the laws, the 


imtervenors have no just grounds of complaint for the injury 


alleged by them, as a consequence of their inattention to the 
proceedings of the assembly of creditors made in relation 


the affairs of the debtor, after refusing to grant the respite; 
and continued it as if a cession of property had been made 
in the first instance. " 


It is, therefore, ordered, adjudged and decreed, that -the 
judgment of the District Court be affirmed, with costs, 


PALFREY v8. MARTIN ET ALS. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE , 
DISTRICT PRESIDING. 


Lands held for a series of years in virtue of a Spanish grant and survey, and 


which have been confirmed by the United States government, will notbe |: 


disturbed by adverse claims, evidenced by titles of similar perfections, 
but later in date; and especially when they do not call for the locus an qua, 
but only for land near and adjoining it. 


But when the debtor fails in the object of his petition, jn | 
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Claimants who have possessed and made improvements on the disputed 


premises, will be allowed to claim the benefit of them, although they 1831. 
have been Ajoined not to remove ape or had them allowed i in n the —_ 


suit evicting them. . — e 
The plea of prescription will be considered as contradicted, when teens same 
party alleges they are- proprietors in common ‘with the adverse party. 


The plaintiffs instituted a possessory-a¢tion in April, 1829, 
trecover poszession of a tract of land, or-island of woods 
called“ Grose Isle,” in the parish of St. Martin, which: they 
allege is in the illegal possession of the defendants. This . 
island, also called “ Isle Labbé,” contains sixty arpents? » 

»The land in question was granted by the Spanish governor 
general Miro, who on the t0th-of January, 1783, issued an 
order of survey to the grantee Jean Labbé, and who was put 
in possession in pursuance thereof. The plaintifis:claim, one 
as heir, and the others as purchasers, either immediately or 
mediately, from the grantee. The whole of the grant was 
confirmed to the successors of Labbé by the American com- 
missioners of land claims by their certificate, dated June 21, 

1818. The defendants allege, that: Labbé renounced. his 
pretensions to twenty arpents of “Grose Isle,” retaining 
only:the remaining forty arpents ; that the Spanish govern- 
ment in October, 1795-6, granted these twenty arpents so 
renounced by the former grantee, to Louis Veillon and Pierre 
Moreau, under and through whom the defendants claim. 
Both, plaintiffs and defendants, invoke the prescription of. ten 
and thirty years. 

‘The judgment of the District Court found that the.whole 
of the island was surveyed on the 11th of April, 1795, by 
Francois Gonsoulin, an authorised surveyor under the Spanish 
government, for the successors of Labbé and. the proces verbal 
signed by all the claimants. Possession was decreed to the 
plaintiffs. ‘The point mostly contested was the locus in quo, 
or proper place of locating the respective grants. The sur- 
veyors seem to have given them entirely separate locations, 
the correctness of which can only be determined by an 
inspection of the maps and plats of survey returned -in the 


cause. 
6 
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Wesersry Dist. 
September, 1831. 


PALFREY 





us. 
MARTIN ET als. This order was made perpetual. soi 
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In the progress of the trial the plaintiffs had a. : 
order inhibiting the defendants from interfering with the ~ 
in controversy or taking any of the improvements. from i, 


The defendants further alleged that the “ Grose Isle,” wag 


held in common between them and the plaintiffs, and prayed — 


for a partition. They omitted to set up any) claim Masthe 
improvements put on the land by them; and. no provi 
was made for them in the judgment. . The dete 


appealed generally. gale 


Bowen ‘and Brownson, for the plaintiffs. al — 


1. The plaintiffs and-those under whom they cleinia’ 
purchased and inherited the land they now set up ‘ee 
and have been in possession more than thirty years, and more 
than ten years with good titles. he 

2. We show that by the concession to Labbé, from whom 


the plaintiffs derive title, the Spanish government granted.the 


entire island of woods, which contains the whole of our clai 


3. That when this grant was surveyed by Gonsouliny he ‘| 


run all round the island of woods to include the quantity 
granted, and which embraces the entire locus in quo, em 
tended for by the plaintiffs. 
Simon, for defendants. ca 
1..The island of woodland in dispute having been origi 
nally granted to the plaintiffs’ ancestor by the Spanish 
government, as containing sixty arpents in front, i. e. having 


twenty arpents on one side, and forty on the other side, the 


grantee has subsequently abandoned the twenty arpents. 


2. The twenty arpents abandoned by the original grantee 


have been subsequently granted to the vendors of the defen- 
dant. : 
$.. We contend that the island of wood seal to be divided, 


in such way as to give to the grantees of the land around : 
it their proportionate quantity of wood; indeed the division | 
appears to have been made by the Spanish sovereign when — : 


he located the original tracts. ian 


errr oo rey 
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Mathews, J. delivered the opinion of the court. x Vroer-wipently 

In this case the plaintiffs claim title to a tract of land called — 
« Grose Isle,” or “Isle Labbé,” situated in the parish of St.  "“=™** 
Martin. They deduce their title regularly down from a certain ™4®™™ =r-ats. 
Jean Labbé who obtained an order of survey for the premises . 
in dispute from the proper officer of the Spanish government, 
dated on the 10th of January, 1783, and was put in possession 
thereof in-his life time. The inchoate title thus acquired by 
their ancestor was confirmed to his heirs by the commissioners 
of the land office of the Western District of the territory of 
Orleans, on the 21st of June, 1813, and has been regularly 
transferred from them to the present plaintiffs. 

“The defendants claim the property in contestation under 
original titles, very similar in their perfection to those: relied 
on by the plaintifis, but later in date, and which do not in any 
manner call for the locus in quo, but only for land near or 
adjoining to it. The court below on an investigation of the evi- 
dence of titles set up by the respective parties, gave judgment 





“in favor of the plaintiffs; from which the defendants appealed. 


We have examined attentively the grounds on which this 
judgment seems to be based, and believe it to be correct so 
far as it settles the titles of the parties litigant. 

It seems, however, that the defendants, under a mistaken 
belief that the land claimed in this suit was their property, 
had made some improvements thereon by buildings and 
fences, which they were enjoined not to remove during the 
pendency of this action. And this injunction having been 
made perpetual by the final judgment in the cause, the |. who 
appellants complain of this part of said judgment, as pre- have possessed 
‘cluding them from a legal investigation; as to their right to provements ~ 
remove the materials placed in error on the locus in quo, as reas a 
belonging them, when in truth it turns out to'be the property be allowed to 
of the appellees. Whether the perpetuation of the injunction ft of them al. 


would have this effect or not, perhaps is doubtful. But we aes 
freed from any embarrassment which might be created by Gan tees a 
the suit evicting 


| ‘making the injunction perpetual. 3 them. 
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Western — The prescription pleaded by the defendants is notsuppe 
pall by the evidence of the cause. In truth, it appears:torbe ¢ 


—. tradicted bya subsequent part of the ‘answer, wher we 
VICTOR ET Ats, allege themselves to be proprietors in common: 
The plea of plaintiffs of the island, or woodland in — hited 


aaa te will 
considered 


as contradicted, It is, therefore, sialeaeds ailjndged and pone ‘that ‘the 


party alleges judgment of the District Court be affirmed—saving tothe 
wey are propri- defendants theirrights {if any they have by law) to:requip 
warty. ““vers compensation for the permanent improvements which 
have made on the land of the plaintiffs: or to 
materials and appropriate them to their own use: Andi 


further ordered, adjudged, and decreed, that the 


tig 


the cost of this appeal: Those of the court below tok een 

by the wappeiaeetet A o322 iy | gover 

Ee : cypre 

————=—= i : govel 

oP eomn 
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LE BLANC ETALS. vs. VICTOR ET ALS. a ope 

“APPEAL FROM THE COURT OF THE FIFTH DISTRICT. ~~ wis | the 5 

| dame 

Whore claims are st wp to can lands which ware gran at | fd 

assigned by the Spanish government to the settlers at Nueva Iberia, f a ad Th 

their use ; tradition and hearsay parole testimony is insufficient to estab. at 

lish their claim to the locus in quo, although their claim is upward ey ; 

. thirty years standing. ~ ak a 
Sere, $y 


Parole evidence has been admitted to prove the existence of a Spanish - gover 
grant, when the evidence of the case showed an allotment of a certain 1. wove 
specific quantity of land, separated by metes and bounds from the balance > daim 
of the public domain, and assigned in full property and dominign, and Bo ee. 
possessed continuously for a considerable number of years. iy : a Br 


This is an action of trespass for cutting timber in @ cypress J a d. 
swamp near Nueva Iberia, which the plaintiffs allege includes 
lands belonging to them ; but to which the defendants alsoset — / pe 
up title. 
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_-The plaintiffs. claim the cypress swantp, Or double. depth. of Ms asrERx Da. 
forty arpents 242 .%7, acres, in virtue of an act of Congress, ——————= 
dated May 11th, 1820, ceding the back concessions or double *"“*S**4* 

to the front proprietors. They allege they have been VICTOR BE Aus 
atensed in this claim under the government of the United 
“© | States, and paid three hundred dollars as the price. 
the ‘The plaintifis further allege that the defendants have 
the | centered upon the-land, and have cut, and. are still cutting 
tiny | cypress timber. ‘They pray for an injunction. prohibiting , 
hey | futher trespass, damages for the depredations already com- 
the mitted, and to be quieted in the possession of the lands. and 
LB swamp. 
my | ©The defendants claim the lands in controversy. as baying 
aid | ‘been ceded more than thirty years ago, by.the Spanish 

m ent io Frangois Segura, pere, and other Spanish emi- 

k grants from Spain, in right of whom they claim that this 
oe cypress swamp in the Isle Pivit, was granted by the Spanish 
* | .government in community to the Spanish settlers, with the 
~ | full privilege to cut and carry away. cypress timber for their 
* |. common use and benefit, They invoke the prescription of 
| ten, twenty and thirty years in aid of their title. : 
~ The plaintiffs had judgment for the land, to be quieted in 
the possession, and three hundred. and ninety dollars in 
| damages and interest. An appeal was taken from that 

Jidgment and the cause remanded. See 6 Martin, N.S. 258. 

_ The case has again been tried by a jury, and the same 
verdict and judgment. The defendants relied on parole tes- 

_ timony and of the common report and general understanding 

_ that had prevailed for upwards of thirty years, that the Spanish 

‘government had set apart the land or cypress swamp in con- 

toversy to these defendants, and those under whom they 
‘daim. There was no written title produced. 

» Brownson and Simon, for the plaintiffs. 

} 4. The defendants have no written title whatever to the 

| property in dispute. They have attempted to prove their title 

‘by parole. But in this they have failed; they have not proven 
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Se that their ancestors had ever been put in possession by me 





and: bounds of any part of the king’s domain. © °° ‘s -_ prope 
_. 2 The defendants have not shown possession sufficient:  consit 
WeTOR BT ALS. acquire a title by prescription. 11 Martin, 207. . weal 
N. S. 258. : to the 


Bowen, for defendants, argued : oh 

1. That the defendants could prove by parole testi 
that their ancestors and those under whom they claim 
cypress swamp in question had it assigned to them by’ 
Spanish government. This fact they proved by the: beg 


evidence the case admitted. on Ex 
2. He contended that the testimony in this case was’ TI 
although it depended a great deal on general reputation, of Sa 


is accompanied by long and continuous possession. 1 Starke | in 


53—66. ay | ands 
Mathews, J. delivered the opinion of the Court. «2% | toro 


In this case the plaintiffs claim to be quieted in theirpax | poss 
session and exclusive enjoyment of the profits of a n | None 
cypress swamp, described in the petition, to which gran 
up title by purchase from the United States, and ‘de: feste 
damages from the defendants as trespassers, &c. In 

This cause was before this court at September term, 1827, ough 
on an appeal taken by the defendants, and was sent back to alloy 
the District Court with directions to the judge a quo, to allow |  quen 

It 
indgi 
reve! 
And 
afi 
of th 
the ¢ 
bs 






parole evidence of the assignment of the locus in quo, asa 
common to the settlers of Nueva Iberia or Lake Tass, to whom 
the land had been appropriated by the Spanish government, 
&c. On the return of the suit to the court below it wa 
again submitted to the jury, who, after hearing the parole ev 
dence as required by the judgment of the Supreme Court, 
found a verdict for the plaintiffs, and assessed the damages 
the amount of three hundred and ninety dollars, against the | ™ 
defendants as trespassers ; on which judgment was eee ae bois 
and they took the present appeal. 
The greater part of the evidence adduced by the appellants, — 
on the last trial in the District Court, in support of the alleged — 
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t or assignment.to their use, of the locus.in quo by the ees 


r authorities of the then sovereign of this: country, qo. 
consists of tradition or hearsay. This species of testimony rae noice 
we are of opinion is not legal in the present case, according V?T0” wr aus. 
to the developments of all its circumstances; and as it was 


claims 
regularly opposed by bills of exceptions, must be excluded are set up tocer~ 
fom ‘our consideration of the cause. It is an attempt to were pesca 


prove & grant by parole evidence of the weakest kind, and Specie Bs 
that which is admissible only in special cases, not in any ment to the set- 
manner similar to the present, according to our understanding oil a Nueva 


ofthe law, cited by the counsel for the defendants. | 1 Starkie a & 


on Evidence, 53—66. 2 tetimooy i in 
_ This case is not embraced by the doctrine laid down in that tablish be 
of Sanchez vs. Gonzales et als. 11 Martin, 207. poy Seok g 
jin that case the evidence showed an allotment of a certain —- a er 


and specific quantity of land, separated by metes and bounds of thirty years 


from the balance of the public domain, assigned to the ances- “™“"8_ 
tor of the plaintiff in full property and dominion, and by him te tesa, 
continually for a considerable number of years, pea toad gin” ge 


None of these facts, which are all important to establish a —— grant, 
grant. by parole from the sovereign power of a state, are mani- bs RB 






e238 FEES 





ant fested by legal evidence in the cause now under consideration. — fan 
/ |. Inthis view of the case the judgment of the District Court specific quantity 
27; | ought to be affirmed with costs. But the judge aquo, erred in iy ee ak 
tj | allowing interest on the amount of his judgment; conse- ponds fom the 
lov | quently it must be reversed. public domain, 
$8 ee ' . full po oe & 
It is, therefore, ordered, adjudged and decreed, that the ca —— 
judgment of the District Court be avoided, annulled and noonely. for a 
consi e 


reversed, so far as it accords interest on the sum adjudged: numberof years. 
And it is further ordered, adjudged and decreed, that it. be 
affirmed in all other respects: The appellees to pay the costs 

of the. appeal; and those of the court below to be. borne by 

the defendants and appellants. 


E beis.: 


af SF ssa 5 6 














CASES IN THE SUPREME COURT 


APPEAL FROM THE COURT oF, THE FIFTH JUDICIAL District, THE seer ; 


OF THE SEVENTH PRESIDING. me 


The obligation of a surety is an accessory to the principal obligation, an 
must follow it; so that the former cannot be sold without the latter, ings 


The sale of a surety debt alone is null and void, even if the prineipg) 
debtor is insolvent. For insolvency does ‘not destroy the principal se 
gation ; if it did, it would follow that the surety was discharged, .. 


This action is brought by the purchaser of a certain sid . 


rity debt, sold at sheriff's sale, to enforce payment of the 
defendant, the sole surety of one Stephen Brown. On the 
27th day of January, 1820, Stephen Brown became the pur. 


chaser of four slaves, at the sale of the community between: 


John Andrus and his late wife for three thousand four hun. 
dred and sixty-five dollars, and signed the proces verbal of sale 
with Hypolite Chretien as his surety, the slaves — 
mortgaged until payment. 


Shortly after the sale some objection arising that sont ? 


the negroes were afflicted with hereditary diseases, a verbal 
agreement was entered into between John Andrus, to what 
the obligation was payable, and Brown, that the former 
should take the negroes back. They were accordingly 


returned. Brown soon after died insolvent, in the parish of 


St. Martin. The heirs renounced his succession, and # 
curator was appointed to the vacant estate. In May, 1825, 
Brown and Chretien’s obligation having never been can- 
celled or given up, although the negroes had been at the 
price they were sold ; John Andrus assigned the obligation 
Luke Lesassier, empowering him to collect and receive the 
same by all legal means in his power; and after retaining 
one thousand two hundred and fifty dollars, a sum’ that 


_Andrus owed him, he was to return the balance to Andrus. 


In July, 1825, Lesassier commenced a suit against the cura- 
tors of Brown’s estate, and had the negroes seized and sold, 
and thereby obtained a legal title to them. By a written 
agreement between Lesassier and the curator, judgment 


- ANDRUS v8. CHRETIEN. aloes sacha 
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was given by consent,’ and the sale of the negroes was to 
be in complete satisfaction’ of it. All these proceedings 
were had between the assignee of Andrus and the curator, 
without the surety ever being notified. On the 18th of 
October, 1827, Lesassier, as assignee, and being subrogated 


_ all the rights of John Andrus, in the obligation aforesaid of 


Brown and Chretien, executed a written release in favor of 
Chretien, discharging him from,all further liability under the 
obligation. “But the obligation still remained uncancelled ; 


49 


Western Dist. 
— ee 
’ ANDRUS 
vs. 
CHRETIEN. 


and on the fourth day of October, 1830, this same debt was | 


advertised and sold at sheriffs sale by virtue of two executions, 
one against John Andrus and the other against Luke Lesas- 
sier, and the plaintiff became the purchaser. . 

‘Suit was instituted alone against Chretien at the May 


term, 1831. He pleaded a complete acquittance and discharge 


from all liability on account of the debt ; and had judgment. 
The plaintiff appealed. : 


~~ Garland and Boven, for plaintiff. 


1. The instrument between Lesassier and Andrus is not a 


transfer, but a procuration.. If it be a transfer it is only for — 


i 


the portion coming to Lesassier from Andrus, which was one 
thousand two hundred and fifty dollars and interest; and 
being but an attorney in fact, he could not release a debt or 
make a donation without consideration. Pothier Contrat- du 
Mandat, volume 6, page 81. 2 do. 102, chapter 2, no. 57. 

2. If this instrument be a transfer, it is only made in trust 
for the portion over Lesassier’s debt ; and the trustee cannot 
release the debtor without consideration. 


- Simon, for defendant, pleaded : 


1. The release and discharge given in writing by Lesas- 
sier, the assignee of the debt sued for. The same release 
was given to the principal debtor. 


Porter, J. delivered the opinion of the court. 

The defendant in the year 1820, became surety for one 
Brown, who purchased four slaves at a judicial sale of the 
property in community between a certain John Andrus and 
the heirs of his deceased wife. The last instalment of the 

7 
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Wesrers Dist. debt became due in April, 1823. In 1825, Andrus assi 
September; 185! the debt to Luke Lesassier. Previous to his doing so, how. 


, a DRUS. 
v8. 


CHRETIEN. 


ever, Lesassier was informed that the sale was not binding on 
Brown; and that the latter intended to bring an action of 
rescission. He communicated this information to 

and the slaves on examination being found subject to the 
objections which the vendee made against them, it 
agreed between the parties that they should be returned, ai 
the sale cancelled. The property according to the agree. _ 
ment was delivered back tothe vendor, but before the act 
rescission could be passed, or at least before it was =: 
Brown the vendee died. Lesassier in the meantime 
obtained an assignment of the debt due by Brown to Andn 
and by agreement between him and the curator of Br 
estate, suit was permitted to be commenced, to be carried ¢ 

to final judgment, and execution issue on it, in order i 
secure Lesassier’s debt, and enable the parties legally to divest 
Brown’s estate of its title to the slaves. The execution | 
accordingly levied on these slaves, then in the hands of 
Andrus the vendor, and they were sold at public auction, fora 
price hardly amounting to one-third of the original purchase, 






The defendant hearing of these transactions applied 4 


Andrus the vendor for a discharge ; he answered that he ' 
no claim on the defendant, but that Lesassier the 

had the business in hand and was authorised to settle it 
Application was accordingly made to Lesassier, who gave to 


the defendant a full discharge of all claims which he, Lesas 
sier, had in consequence of the assignment already mentioned, . 


This was in the year 1827. In the year 1830, the creditorsof 
John Andrus, the vendor, having obtained judgment against 


him, levied their execution on the debt due by the defendant 


as surety to Brown. The defendant gave public notice that 
he had a discharge for it ; and the notice was made known to 
the bidders on the day of sale. It was, however, purchased 
by the plaintiff for one hundred and fifteen dollars. Thesum 
now claimed from the defendant amounts, with interest, to 
nearly four thousand dollars. 

A part of these facts are proved by pargle evidence and a 
variety of objections to the legality of its introduction and its 
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effect have been offered to this court. We have considered W2sts2x Dist. 


them and were prepared to express an opinionon them. But 

" on examining the record an objection has presented itself 
which cannot be got over. 

The debt advertised to be sold, is described in these words: 

«A certain supposed debt due by Hypolite Chretien to 
Andrus and Lesassier, as security for a certain Stephen 
Brown, at the sale of the estate of John Andrus and his wife 
Charlotte Hanchette, deceased, made on the 27th January, 
1820, at which sale, the said Brown became the purchaser,” 
&c. &c. es 

. Inthe sheriff’s deed under which the plaintiff claims, the 
following description is given of it: “ All that certain sup- 
posed debt due at the sale of the estate of the said John 
Andrus and his wife Charlotte Hanchette, by Hypolite 
Chretien as security for a certain Stephen Brown.” 

It is thus seen, that a debt due by a surety was alone sold, 

and this could not be legally done. The obligation of a 
surety in the reason of the thing, and by the express definition 
given in our code, is accessory to the principal obligation, and 
must follow it. Hence, whoever ‘has the right to the prin- 
cipal, has the right to that which flows from it. They cannot 
be divided. The obligee in this instance could not have 
retained the principal debt, and assigned over his claim on the 
surety, no one claiming under, or through him can have 
greater rights. Were we to hold this sale to-be valid, we 
would present a case never before seen or thought of; one 
where the surety could owe one man and the principal 
another. The circumstance of the estate of the principal 
being insolvent makes no difference. Insolvency does not 
destroy the obligation. If it did, it would follow the surety 
‘was discharged. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


~ 


term. 


» 1831. 
=a 
ANDRUS 
v8. 


CHRETIEN. 


& 


The obligation 
of a surety is an 
accessory to the 
pricipal _obli- 
wa, and must 

ollow it; so that 
the former can- 
not be sold with- 
out the latter. 

The sale of a 
surety debtalone 
is null and void, 
even if the prin- 
cipal debtor is 
insolvent. For 
insolvency does 
not destroy the 
principal  obli- 

tion . if it did, 
it would jfollow 


> Martin, J. was prevented by indisposition, from attending at this that the sure 
was dahengelt 





